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JANE F. GARVEY,
Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant

Docket SE- 15055
V.

KENNETH L. WRONKE

Respondent .
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CPI Nl ON AND ORDER

Respondent, who represents hinself in this proceeding, has

appeal ed fromthe oral initial decision and order issued by

Adm ni strative Law Judge WIlliam R Millins on March 24, 1998, at

the conclusion of an evidentiary hearing.' In that decision, the

| aw judge affirmed, in part, an order of the Adm nistrator that

suspended respondent's commercial airman certificate on

'An excerpt fromthe hearing transcript containing the

initial decision is attached.
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al l egations of violations of Sections 91.119(d), 91.203(a)(1),
91.203(a)(2), and 91.13(a) of the Federal Aviation Regul ations
(FAR), 14 CFR Part 91, as a result of two alleged incidents of
low flight in a helicopter. The Adm nistrator also charged that
the helicopter that was operated during the alleged low flights
was not properly registered with the Federal Aviation
Adm ni stration (FAA). The |aw judge found that one of the
incidents of low flight was not established by a preponderance of
the evidence. He sustained the remaining allegations, and
reduced the sanction froma 180-day suspension to a 90-day
suspensi on of respondent's airman certificate. The Adm nistrator
has filed a brief in reply to respondent's appeal, urging the
Board to affirmthe law judge's initial decision.? W deny the
appeal .

Respondent rai ses nunerous procedural and factual argunents.
He asserts that he was denied due process and a fair hearing
based on the following: he clainms that the | aw judge shoul d have
di sm ssed the conplaint as stal e because the hearing was held
nore than 30 nonths after the incidents; that the Adm nistrator
wi t hhel d di scovery and conceal ed the identity of an eyew tness;
that FAA Inspector Ballard falsified his statenents; that
respondent’'s "flight data records" disprove the allegations of
low flight; that these proceedi ngs constitute double jeopardy as

to the Septenber 11, 1995 incident, which he clains was

The Administrator withdrew her previously filed notice of
appeal .
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adjudicated in a state court proceeding relating to his divorce;
that the aircraft was current in its inspections and carried
tenporary registration, thus constituting "effective"
registration; that the flights alleged were over undevel oped
terrain and in support of wildlife resources; that the
Adm ni strator obstructed justice; and that the | aw judge's
findings of fact are erroneous. None of these clains have nerit.

According to the record, on Septenber 3, 1995, FAA Inspector
Ball ard was driving on Interstate H ghway 74, one-half mle west
of Ogden, Illinois, when he observed a helicopter pass over the
hi ghway at a very low altitude.® Inspector Ballard testified
that several drivers braked so that they could | ook up at the
hel i copter, causing the highway traffic, which was substantial at
the time, to sl ow down, and thereby creating a hazard. |[|nspector
Ballard testified that he recogni zed the helicopter because of
its unusual markings, which he had observed in his previous
official dealings with respondent concerning this very aircraft.
On at least three occasions, Ballard explained, he had attenpted
to get respondent to properly register this aircraft with the
FAA. According to the individual who was |listed as the
regi stered owner, respondent had purchased the aircraft fromhim
in 1990.

I nspector Ballard testified that imediately after observing

this low flight operation, he drove to respondent's airport and

3Thi s incident occurred on a weekend, when he was not on
of ficial duty.
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confronted him* Respondent was waiting for the blades to stop
so he could tie down the aircraft. According to Ballard,
respondent was wearing a gray junpsuit, simlar to the clothing
worn by the pilot of the lowflying helicopter. When Ballard
told respondent that he had just observed his low flight, Ballard
testified that respondent replied, "oh." Ballard also testified
that respondent admtted that the aircraft was still not properly
regi st ered.

Respondent's ex-wife testified that on Septenber 11, 1995,
respondent again operated this helicopter at low altitudes, this
time over her honme and her nei ghborhood. She clains that
respondent then followed their children's school bus at a | ow
altitude, and that he operated the aircraft at |low altitudes over
t he school and other buildings. She called the local police
authorities, who arrested respondent for violating a protective
order.> Respondent's ex-wife offered photographs she clains to
have taken that day, which purport to show the low altitude of
the aircraft. No other eyew tnesses were presented by the
Administrator.®

In his answer to the Adm nistrator's conpl aint, respondent

denied both low flight incidents. He testified at the hearing

‘Respondent is the private owner of a public airport |ocated
in Honmer, Illinois.

®Respondent was incarcerated shortly thereafter, as a result
of a contenpt of court order related to his divorce. The hearing
was held within the confines of the jail.

®The | aw judge found these phot ographs were inadequate to
prove the low flight.
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that he is a veterinarian, and at the tinme of these flights he
was flying over various ponds and |l agoons in the region, as a
part of a voluntary effort to preserve local fish and wildlife.
He denies that he was following the path of the school bus on
Septenber 11, 1995, and he clains that he has never operated his
aircraft so as to create a hazard to people and property on the
ground. As to the Septenber 3rd incident, respondent clains that
he first departed his airport right around the tine of the
all eged low flight, suggesting that Inspector Ballard's
identification of the aircraft was erroneous. |In support of
t hese clains, respondent read into the record portions of sone
type of a flight log that he apparently wote in and which he
kept onboard the helicopter. Finally, respondent clains that he
transferred ownership of the subject helicopter to his nother as
collateral for a loan, and that it was she who had failed to send
in the registration forns to the FAA. Respondent offered no
docunents into evidence.

As the Adm nistrator notes in her reply brief, the Board's
Rul es of Practice provide for dismssal of a conplaint where an
airman fails to receive notice of the Admnistrator's allegations
within 6 nonths of the incidents underlying the conplaint. In
this case, respondent makes no claimthat he failed to receive
timely notice of proposed certificate action.” H's argunment is

based on the length of tine it took to schedule a hearing. As

"Nothing in the record shows the date a notice of proposed
certificate action was mailed to respondent, although the
Adm nistrator clains it was tinely.
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the | aw judge notes, nmuch of that delay was caused by respondent.
As to clainms of "double jeopardy" regarding the Septenber 11,
1995 incident, since the allegation of low flight on that date
was not sustained by the law judge, the issue is noot. As to
respondent’'s clains that he held a tenporary registration for the
aircraft, such evidence was not entered into the record and we
are therefore unable to consider whether it could have served as
a defense. Respondent's argunents concerning W tness
credibility, the weight given to his "flight data records," and
his assertions regarding the type of terrain he operated over,
essentially anmount to an attack on the |aw judge's findings of
fact. We have reviewed the entire record in this matter, and we
find that the | aw judge's findings are anply supported by a
preponderance of the evidence. Respondent offers us no
persuasi ve reason to disturb those findings, which we adopt as
our own.

Finally, we wll address the claimconcerning the
Adm nistrator's failure to identify the person who apparently
acconpani ed I nspector Ballard on Septenber 3, 1995. \Wen this
i ssue was raised during the course of the hearing, it was
di scovered that respondent had failed to serve a copy of his
W tness request on the Admnistrator's counsel. The |aw judge
instructed respondent to raise this issue when he cross-exam ned
| nspector Ballard. Respondent failed to do so. |In our view, any
claimof prejudice could have been renedied at that point in the

proceedi ng. Any error caused by the Admnistrator's failure to
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identify this potential w tness was therefore waived by
respondent . 8

ACCORDI NGLY, I T IS ORDERED THAT:

1. Respondent’s appeal is denied;

2. The Admnistrator's order, as nodified by the | aw
judge's initial decision and order, are affirmed; and

3. The 90-day suspension of respondent's conmmercial airman
certificate shall begin 30 days after the service date of this
opi ni on and order.°®
HALL, Chairman, FRANCIS, Vice Chairman, HAVMMERSCHM DT, GOGLI A,

and BLACK, Menbers of the Board, concurred in the above opinion
and order.

8Respondent al so asserts prejudi ce because the Adm ni strator
failed to produce certain docunents that he had requested in
di scovery. W agree with the Admnistrator that this claimis
unavailing, since these docunents were actually prepared by
respondent.

°For the purpose of this order, respondent nust physically
surrender his certificate to a representative of the Federal
Avi ation Adm ni stration pursuant to FAR 8§ 61. 19(f).



